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A DECISION HOLDING THAT TIME BEING 
THE ESSENCE OF A PAVING CONTRACT, 
A BOARD OF ALDERMEN CANNOT EX- 
TEND THE TIME FOR PERFORMANCE. 





This decision of the Kansas City court 
of appeals, in the case of the city of Inde- 
pendence y. Knoepfker, not yet re- 
ported, is after the fashion of that in the 
case of Lyons y. City of St. Joseph, 61 
Cent. L. J. 2, 87S. W. Rep. 588, which 
we duly criticised at the time. The 
laws of the Medes and Persians are back 
numbers compared to these decisions of 
The late case of 
this court arose in an action on a special 


the Kansas City court. 


tax bill belonging to a series issued by the 
city of Independence, a city of the third 
class, in payment of the cost of paving one 
of its streets. The validity of the proceed- 
ings leading to the issuance of the tax bill 
is attacked in the answer on a number of 
grounds. After hearing the evidence, the 
court peremptorily directed a verdict for 
defendants, and the cause was heard on the 
appeal of plaintiffs from the judgment ren- 
dered on the verdict given in obedience to 
that instruction. 

Among the points raised against the tax 
bill, defendants contend that as the ordi- 
nance authorizing the improvement made 
the time of its completion of the essence 
of the contract, the failure of the contrac- 
tor to finish the work in the time specified 
is fatal to the validity of the assessment. 
The ordinance passed June 21, 1808. 

To get a fair view of the opinion we 
quote from it as follows: ; 

“As to the time allotted for the doing of 
the work, the contract provided: ‘The work 
embraced in this contract shall be begun 
within thirty days after this contract binds 





and takes effect, and shall be prosecuted 
regularly and uninterruptedly thereafter 
(unless the city engineer shall especially di- 
rect otherwise in writing), with such force 
as to secure its full completion within go 
days from date of its confirmation; the 
time of beginning, rate of progress, and 
the time of completion being essential con- 
ditions of this contract. And if the con- 
tractor shall fail to complete the work with- 
in the time above specified, an amount equal 
to the sum of ten dollars per day for each 
and every day thereafter, until such com- 
pletion, shall be deducted, as liquidated 
damages for such breach of this contract 
from the amount of the final estimate of 
said work.’ Plaintiff insists that this con- 
tractual stipulation was embodied in the 
specifications on file in the office of the city 
clerk at the time the initial ordinance was 
passed, but this is denied by defendants, 
who say that it first appeared in specifica- 
tions which accompanied the bid of the 
successful bidder. In our discussion of 
the questions of law involved, we shall 
adopt plaintiff's view of the disputed fact 
and assume that the stipulation appeared 
in the original specifications. 

The period of go days allotted for the 
completion of the work expired on the 29th 
day of November, and on that day the 
work was to be finished. Before the expi- 
ration of the period an ordinance was 
passed by the city council extending the 
time, and work was completed on the 18th 
day of December, within the time thus ex- 
tended.” 

The court further says: 

“Where the ordinance authorizing the 
improvement omits to fix a time for its 
completion, the contract may provide a rea- 
sonable time limit, and one thus stated will 
be accepted as prima facie evidence of what 
is reasonable, because the parties them- 
selves have contracted that it is reason- 
able. Hund v. Rackliffe, 192 ‘Mo. 1. c¢. 
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325. - But where the ordinance 
prescribes a definite time for doing the 
work, a different rule obtains. Time then 
becomes an essential element of the con- 
tract, and bidders are advised that in all 
events the work must not be prolonged be- 
yond the period fixed. Provisions after- 
ward inserted in the contract which attempt 
to soften the rigor of the ordinance are nu- 
gatory, and courts will disregard them. Nor 
will the council be permitted to extend the 
time by ordinance. This inflexible rule is 


supported by sound reason. And 
it follows that should we _ find the 
ordinance made time essential, neither 
the conflicting provisions of the con- 


tract nor the ordinance to extend the time 
will serve to make valid that which is in- 
valid under the terms of the first ordi- 
nance.” 

The court then goes on to say: 

“We do not consider these views at 
variance with the opinion of the su- 
preme court in Hund v. Rackliffe, supra. 
There is a dictum in the opinion which 
lends countenance to the contention of 
plaintiff that the council might extend the 
time by ordinance even in cases where time 
was specified in the initial ordinance, but 
we do not understand the supreme court in- 
tended to decide that question, and do un- 
derstand that the scope of the decision was 
intended to be confined to the question de- 
termined in the excerpt quoted.” 

Now the opinion in the Hund case, 92 
Mo. 324, is to the effect that, “no good 
reason has been given, or is conceivable, 
why the municipal assembly should not 
have power to extend the time for the com- 
pletion of a contract beyond the period 
specified therefor in the original ordinance, 
if the extending ordinance is passed prior 
to the expiration of the time limited 
in the original ordinance; and likewise no 
good reason appears why the municipal as- 
sembly shouid not have power to extend 
the time under such circumstances, when 
no time was specified in the original ordi- 
nance and the time limited was specified 
only in the contract. In the absence of a 
time limit in the ordinance, it has always 
been the rule in this state, as emphasized 
by the decision in Heman y. Gilliam, that 





the contract may specify a time, but that 
such time specified in the contract must be 
a reasonable time, and that the time speci- 
fied in the contract is, prima facie, a rea- 
sonable time, because the parties themselves 
have so agreed. But where, for any good 
reason shown, as the inability of the con- 
tractor to procure a portion of the materi- 
als necessary for the doing of the work, as 
appears in this case, the work cannot be 
completed within the contract time, it would 
be a narrow, strained, unnatural and un- 
reasonable construction of the law to hold 
that the municipal assembly had not the 
power, during the life of the contract, to 
extend the time for the completion of the 
work; for such act of the municipal au- 
thorities would be a legitimate determina- 
tion of what constitutes a reasonable time, 
and, as no appreciable damage could there- 
by ensue to the property owner by the ex- 
tension, the courts will not interfere with 
the legislative determination of the reason- 
ableness of the time for the completion of 
the work.” 

Assuming that this opinion of the su- 
preme court is dictum, to say the least, it 
is forceful and to our opinion sound and 
most reasonable. 

The legislative powers were delegated to 
the city to be carried out within reasonable 
limits. The city had power to protect its 
tights or act to conserve the real duty it 
owed to the contractor, and it is impossible 
to conceive how the enlargement of the 
time specified in the original ordinance to 
ten days, was an unreasonable extension of 
time, or could have made a serious differ- 
ence to any party in interest. 

The law is made for practical uses, and 
indulges in no metaphysical subtleties, and 
ought not to permit a wrong to be done 
where it lies in its power to do justice by 
the exercise of good sense and morals. Lex 
non exacte definit, sed arbitrio boni viri per- 
mittit, and cujus est instituere, ejus est ab- 
rogare, are maxims the court should thor- 
oughly understand. 

It is the dbility to handle the fundamental 
rules of construction which enables a man 
to become a great lawyer or a great judge, 
and in the principal case there is no evi- 
dence of the exercise of this kind of ability. 
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NOTES OF IMPORTANT DECISIONS 





APPEAL IN CHINESE EXCLUSION CAS- 
ES—HEARING DE NOVO.—The recent case 
of Lin Hop Fong v. United States, 28 Sup. Ct. 
Ren. 576, decides thet in Chinese exclusion 
cases, where the defendant is ordered deport- 
ed by the commissioner, and appeals to the 
district court that he is entitled to a trial de 
novo. After citing sec. 13 of the Act of 1888 
(25 Stat. at L. 476, chap. 1015, U. S. Comp. 
Stat. 1901, p. 1312), providing for an appeal, 
the court says: 

“In this case the Chinaman did prosecute 
his appeal from the commissioner to the dis- 
trict judge. The statute is curiously silent 
as to how the appeal is to be heard; it says 
nothing as to what papers are to be filed or 
as to what testimony shall be given. In our 
view, giving the Chinaman an appeal, the law 
contemplates that he shall be given the right 
of a hearing de novo before the district judge 
before he is ordered to be deported. It is a 
serious thing to arrest a Chinaman who, as 
in this case, has been in this country a number 
of years, lawfully admitted upon a certificate 
complying with the treaty, and order his de- 
portation without giving him a full opportuni- 
ty to assert his rights before a competent 
court. There being no provision of the stat- 
ute that the hearing shall be upon a transcript 
of the proceedings before the commissioner, 
we think, when a party demands it, Congress 
intends he shall have the right to a hearing 
and judicial determination before a district 
judge.” 

As to the evidentiary value of the certificate, 
the court comments as follows: “When this 
young man entered a port of the United States 
in July, 1899, he presented such a certificate, 
duly issued and vised by the consular repre- 
sentative of the United States. Upon appli- 
cation for admission this certificate is prima 
facie evidence of the facts set forth therein. 
22 Stat. at L. 58, § 6, chap. 126, U. S. Comp. 
Stat. 1901, p. 1307; 33 Stat. at L. 428, chap. 
1630. This certificate is the method which 
the two countries contracted in the treaty 
should establish a right of admission of stu- 
dents and others of the excepted class, into 
the United States, and certainly it ought to 
be entitled to some weight in determining the 
rights of the one thus admitted. While this 
certificate may be overcome by proper evi- 
dence, and may not have the effect of a judi- 
cial determination, yet, being made in con- 
formity to the treaty, and upon it the China- 
man having been duly admitted to a residence 
in this country, he cannot be deported, as in 
this case, because of wrongfully entering the 





United States upon a fraudulent certificate, un- 
less there is some competent evidence to over- 
come the legal effect of the certificate. In 
this record we can find no competent testi- 
mony which would overcome such legal effect 
of the certificate, and the plaintiff in error 
was therefore wrongfully ordered to be. de- 
ported.” 

Under such a decision, a Chinese charged 
with being unlawfully within the country is as- 
sured of a fair and impartial hearing before 
he can be deported. 








THE MALICIOUS USE OF ONE’S PROP- 
ERTY. 





England and the United States stand 
practically alone in holding that as a gen- 
eral rule a person has an absolute right to 
use his property as he desires, that he may 
use it for the purpose of injuring his neigh- 
bor, though his motive be solely one of 
malevolence. 

The fact that the Roman law, as well as 
the law of nearly every nation, is opposed 
to such a principle, should alone suffice to 
make a prima facie case against its sound- 
ness. It is the purpose of this article to 
show that, in fact, the doctrine is based 
neither on authority nor reason, and to 
point out the justification for a change. 

Although the authorities are not abun- 
dant, it is generally conceded that the ma- 
licious use of one’s property for the sole 
or principal purpose of injuring another 
was prohibited by the civil law.t. Such 
authorities as we have, deal principally 
with water rights, but the general rule al- 
so finds support. In Germany the doc- 
trine that obtains there is thus expressed: 
“The exercise of a right is not rendered 
unlawful by the fact that another is dam- 
aged thereby; it is only unlawful to ex- 
ercise a right solely in order to injure an- 
other.* In Scotland, “The law interpos- 


(1) The word “malicious” is used in this 
connection with a full appreciation of the ob- 
jections that have been made against it, but 
because of the inability to find another word 
that will convey the meaning intended. 

(2) Domat, sec. 1047. 

(3) Windscheid, Pandektenrecht, vol. 1, sec. 
121, 4th ed. 
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es so far for the public that it suffers no 
person to use his property wantonly to his 
neighbor’s prejudice.”"* In France the 
same rule exists.° 

In England, on the other hand, the prin- 
ciple has gradually grown up, in accord- 
ance with the maxim, cujus est solum ejus 
est usque ad coelum et ad inferos, and in 
disregard of the restricting maxim, sic ut- 
ere tuo ut alienum non laedas, that where 
a person is dealing with his own property 
he may act as maliciously as he desires 
towards his neighbor, who has no redress. 

The doctrine is based on the idea that 
since a person has an absolute right to 
deal with his property as he desire, the 
motive with which he acts cannot affect 
that right. The fallacy of the doctrine 
lies in the idea that exists in regard to the 
nature of the so-called “absolute rights” of 
man. Though the statement may at first 
glance appear radical, it is suggested that 
properly speaking, there is no such thing 
as an “absolute right!” Blackstone makes 
the classic distinction between the rights 
of this character, as those pertaining to 
one’s personal liberty, his personal securi- 
ty and his property. Though the phrase 
is a clumsy one, a more accurate statement 
would be that the richts mentioned are 
prima facie absolute rights. Thus in the 
case of the right to personal security a 
person makes out a case by simply stating 
that he has been injured by another. But 
the latter may answer that the injury was 
inflicted in self-defense. Again in the 
case of the restriction of one’s personal lib- 
erty by arrest, the question being brought 
wp by habeas corpus, the justification may 
be that the complainant is being detained 
for a violation of the law of the land. 

It is thus evident that in these two cases 
the so-called absolute rights are not, strict- 
ly speaking, absolute, but limited by reason 
of a person’s relations to his fellows, direct- 
ly and indirectly, through the necessity of 


(4) Erskine, Inst. Book 2, tit. 1, sec. 2. 
(5) See cases cited by Prof. Ames 
Harv. L. R. 411. 


in 18 





obedience to the laws of the government 
under which he lives. Likewise in the 
case of property the rule should be that a 
person has a prima facie right to deal with 
his own property as he desires, but that 
this right is limited by the correlative 
rights of his neighbors. “‘Property in land 
must be considered for many purposes, not 
as an absolute unrestricted dominion, but 
as an aggregation of qualified privileges, 
the limits of which are prescribed by the 
equality of rights and the correlation of 
rights and obligations necessary for the 
highest enjoyment of land by the entire 
community of proprietors. The proposi- 
tion that soil is property conveys a very 
imperfect idea of the numerous and va- 
riously limited rights comprised in landed 
estates.” 

Besides this common reason for the doc- 
trine under consideration, that a man’s 
right to his property is absolute, and hence 
he may use it as he desires, it is often al- 
leged that it would be impracticable to re- 
quire the courts to fathom a man’s mind 
and to determine his motive in doing a cer- 
tain work in connection with his property. 
But the law does attempt it in certain of its 
other branches, as in the case of malicious 
prosecution, and with a reasonable degree 
of success. It is alleged in reply’ that the 
effect of the malice is but to overturn a 
permission, and that in this class of cases 
no right is involved. This- answer does 
not, however, affect the main question, that 
the law in such a case Icoks to the motive 
of an actor. Moreover, where the courts 
have been required to look into the ques- 
tion of malice to ascertain the motive 
with which property rights have been ex- 
ercised in a particular case, no serious dif- 
ficulty has been met with. Thus in Con- 
necticut the simple rule has been laid down 
that the “malicious intent must be so pre- 
dominating as a motive as to give charac- 
ter to the structure. It must be so mani- 
fest and positive that the real usefulness of 


(6) Thompson v. Androscoggin, 54 N. H. 545. 
(7) Bigelow, Torts, 7th ed., sec. 41. 
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the structure will be as manifestly subordi- 
nate and incidental.’”* This case involved 
the constitutionality of a statute prohibiting 
malicious structures). 

Finally, it should be constantly borne in 
mind that the courts have no right to re- 
fuse to mete out justice because of the dif- 
ficulties to be met with in so doing. Yet 
this seems to have been an important fac- 
tor in retarding the application of this 
doctrine by the courts.® 

Historically, also, the generally accepted 
doctrine is unjustifiable. The leading case 
in early English law dealing with the sub- 
ject is Keeble v. Hickeringill.° The plain- 
tiff complained that he was possessed of a 
decoy pond to which wild fowl used to re- 
sort; that the defendant for the sole pur- 
pose of injuring the plaintiff, had discharg- 
ed firearms near the plaintiff’s pond, and 
had thereby frightened away the fowl from 
the pond. Judgment was given for the 
plaintiff. Said Chief Justice Holt: “Now, 
there are two sorts of acts for doing dam- 
age to a man’s employment for which an 
action lies; the one is in respect to a man’s 
privilege, the other is in respect to his prop- 
erty. Where a violent or malicious act is 
done to a man’s occupation, profession or 
way of getting a livelihood, there an action 
lies in all cases.” The principle could 
hardly be more plainly stated. Moreover, 
said the Chief Justice, such principle, 
though “new in its instance, is not new in 
the reason or principle of it.” 

But by reason of the stress that grad- 
ually came to be put upon the supposed in- 
violability of the “absolute rights” con- 
nected with land, in addition to the sup- 
posed difficulty of determining when mai- 
ice was the actuating factor in an act, the 
courts soon lost sight of the principle laid 
down in this important case, and steadfast- 
ly refused to allow an action where an in- 
jury, was sustained by reason of the ma- 
licious exercise by another of his proper- 


(8) Gallagher v. Dodge, 48 Conn. 387. . 
(9) Chase v. Silverstone, 62 Me. 175. 
(10) 11 East, 574 n. 





ty rights. Another factor in determining 
the courts not to allow a right of action 
under such circumstances, was their tradi- 
tional conservatism in not departing from 
the old and time-honored forms of writs. 
I‘ven for negligence and fraud there was 
for a long time no remedy on this account. 

Though the English courts refused to ac- 
cept the new doctrine, they, nevertheless, in 
the case of water rights, have accomplish- 
ed practically the same result by insisting 
that the use of such right must be reasona- 
ble.* It should be said, however, that 
even as regards water rights, the courts re- 
fuse to apply the doctrine in the case of 
percolating waters. 

When the case of Allen v: Flood was de- 
cided, it was thought that the question 
of the position of malice in the law had 
been definitely settled, and that no further 
claim would be made that it should be re- 
garded. But later cases, though affecting 
not to interfere with the prior ruling on 
this particular point, have, nevertheless, 
shown that the end has not yet come."* In 
other branches of the law, particularly in 
the case of rights connected with business, 
motive is coming to be looked at much 
more closely than formerly, and it is possible 
that even in regard to other forms of prop- 
erty, the rule may yet be broadened." 

In the United States the courts at the 
outset showed the same tendency to uphold 
as legal all acts concerned with or relating 
to the use of one’s own land, and to abso- 
lutely disregard the question of motive. It 
is true that in the early case of Greenleaf 
v. Francis,?® the court stated that the right 
of the defendant over his own property 
“should not be exercised from mere mal- 
ice.” But in the subsequent case in the 
same state of Walker v. Cronin, in which 
the general rule was laid down that “The 
intentional causing of loss to another with- 


(11) Acton vy. Blundell, 12 M. & W. 324; 
Chasemore v. Richards, 5 H. & N. 990. 


(12) 1898 A. C. 1. ; 

(13) Quinn v. Leathem, 1901, A. C. 607. 
(14) Pollock on Torts, 7th ed., 319. 

(15) -18 Pick. 117. 
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out justifiable cause, and with the malicious 
purpose to inflict it, is of itself a wrong,” 
the court considered the case of Greenleaf 
v. Francis, and said: “It is intimated in 
this case that such acts might be actiona- 
ble if done maliciously. But the rights 
of the owner of land being absolute there- 
in, and the adjoining proprietor having no 
legal right to such a supply of water from 
lands of another, the superior right must 
prevail. Accordingly it is generally held 
that no action will lie against one for acts 
done upon his own land in the exercise of 
his rights of ownership, whatever the mo- 
tive, without violating any legal right; that 
is, the motive in such cases is immaterial.’’™® 
But the dictum in Greenleaf v. Francis 
was followed in the Pennsylvania case of 
Wheatley v. Baugh.’ The court there 
made the sweeping statement that, “neith- 
er the civil nor the common law permits 
a man to be deprived of a well or spring 
or stream of water for the mere gratifica- 
tion of malice.’ This statement, as has 
been seen, is too broad. Greenleaf yv. Fran- 
cis, was relied on in a Vermont case decid- 
ed a few years later,’* but the court re- 
fused to follow it, holding that the state- 
ment there made was mere obiter dictum. 
It was also stated that “It may be laid 
down as a position not to be controverted 
that an act legal in itself, violating no 
right, cannot be made actionable on the 
ground of the motive which induced it.” 
It is noteworthy, however, that in a sub- 
jury desired by the defendant. The court 
gave judgment for the defendant, on 
the ground that, “for aught that appeared 
in the declaration, the hole may have been 
dug for some useful or ornamental pur- 
pose, and may also have embraced in its 
object the malicious design to injure the 
plaintiff.” But the court went on to say 
that “the act done, to-wit, the using of 
one’s own property being lawful in itself, 
sequent case decided in the same state the 


(16) 107 Mass, 555. 
176 Mass. 492. 

(17) 25 Penn, St. 528. 

(18) Chatfield v. Wilson, 


Also cf. Plant vy. Woods, 


28 Vt. 49. 





court emphasized the absence of any alle- 
gation of malice in connection with the ac- 
tion of the defendant complained of.’® 

In a New York case decided in 1812,”° 
the unqualified statement was made that “In 
the exercise of a lawful right a party may 
become liable to an action when it appears 
that the act was done maliciously.” The 
courts of that state afterwards, as we shall 
see, showed a strange inconsistency in 
dealing with this doctrine. 

In Ohio the point was early raised and 
considered. The plaintiff alleged that the 
defendant for the sole purpose of injuring 
him, and to destroy his spring, had ma- 
liciously dug a hole on the defendant’s 
own land, which action resulted in the in- 
the motive with which it is done, whatever 
it may be as a matter of conscience, is, in 
law, a matter of indifference.” 

The American cases thus far cited re- 
lated only to water rights. The doctrine 
was, however, applied in other directions. 
In 1835 an action was brought in New 
York for the erection of a spite fence, 
which cut off the plaintiff’s light. A ver- 
dict was rendered for the defendant, on 
the ground that “the plaintiff in this case 
has only been refused the use of that which 
did not belong to her, and whether the mo- 
tives of the defendant were good or bad, 
she has no legal cause of complaint.””? 
No reference was made to the earlier case 
of Panton v. Holland. In a subsequent 
New York case the additional reason was 
given of the impracticability of a contrary 
doctrine.** “A different rule would lead 
to the encouragement of litigation, and pre- 
vent, in many instances, a complete and 
full enjoyment of the right of property 
which inheres to the owner of the soil. 
Malice might easily be inferred sometimes 
from idle and loose declarations, and a 
wide door would be opened by such evi- 


(19) Harewood vy. Benton, 32 Vt. 737. 

(20) Panton y. Holland, 17 Johns. 92, 8 Am. 
Dec. 369. 

(21) Mahan y. Brown, 13 Wend. 261, 28 Am. 
Dec. 461. 

(22) Phelps v. Nowlen, 72 N. Y. 39, 28 Am. 


Rep. 93. 
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dence to deprive an owner of what the law 
regards as well defined rights.” 

In view of the injury that could be in- 
flicted under such a rule, we soon find some 
of the courts attempting to place a limita- 
tion on the doctrine. Mr. Washburn, in 
an early edition of his work on Easements, 
speaking of the right of a person to have 
his well protected against injury inflicted 
maliciously, makes the following tentative 
statement: “It would, therefore, seem to 
constitute a something of which meum and 
tuum might be predicated, and in regard 
to which the maxim sic utere tuo ut alienum 
non laedas, would not be wholly foreign, 
especially when the party destroying it 
does it by using his own property, not for 
his own benefit, but for the purpose of de- 
priving his neighbor of what he would 
otherwise have rightfully enjoyed.”’** But 
Mr. Washburn was apparently unable to 
see any logical basis for such a doctrine, 
as we find him saying in another place, 
“If one has a legal right to do certain acts 
in regard to his own property, it is difficult 
to imagine how he should forfeit those 
rights by doing them from an unfriendly 
motive toward the person who is affected 
by them.’* But as was said in the com- 
paratively recent case of Horan v. Byrnes,?® 
“As applied to the use of real estate, this 
argument begs the question, which is wheth- 
er the enjoyment of real estate includes the 
right to use it solely to injure another. Be- 
cause when employed for a useful purpose, 
such use may rightfully injure another, it 
does not follow that the same use for a 
wrongful purpose may also rightfully in- 
jure another, except upon the theory of ab- 
solute dominion, because the character of 
the use is an element of the right.” 

Mr. Cooley refused to venture so far as 
Mr. Washburn. His only concession is 
that “It may be that if one shall assert his 
rights with no other object than annoy- 
ance, he should be put to the observance 


(23) Easements, 8rd ed. 492. 
Supra, p. 475. 
(25) 72 N. H. 93, 


62 L. R. A. 602. 





of a higher degree of care than if what he 
was doing had in view a beneficial pur- 
pose.’”*° There seems to be no justifica- 
tion for such a restriction. 

The dissatisfaction with the old doctrine 
culminated in Massachusetts in a statute 
passed in 1887, prohibiting the malicious 
erection and maintenance of any structure 
in the nature of a fence unnecessarily ex- 
exceeding six feet in height, erected for the 
purpose of annoying the owners or occu- 
pants of adjoining property, on the ground 
of its constituting a private nuisance.?’ The 
objection was raised that the statute was 
unconstitutional. It was, however, upheld 
on the ground of its being a valid exercise 
of the police power. Mr. Justice Holmes 
conceded that “the legislature would not 
have power to prohibit putting up or main- 
taining stores or houses with malicious 
intent.” That although the difference was 
only one of degree, that “difference of de- 
gree is one of the distinctions by which 
the right to exercise the police power is 
determined.”** It is true that such a re- 
striction is proper if the justification for 
the condemnation is to be placed in the ex- 
ercise of the police power. But if it could 
be shown that even a building were erect- 
ed primarily out of malice, there could be 
no logical objection to having its mainte- 
nance declared incompatible with anoth- 


j er’s correlative right to the enjoyment of 


light and air. The main difficulty would 
lie in proving that malice was the primary 
motive in connection with its construction 
and maintenance. The test laid down in 
this Massachusetts case would be a proper 
one, “It is not enough to satisfy the words 
of the act that malevolence was one of the 
motives, but the malevolence must be the 
dominant motive, a motive without which 
the fence would not have been built or 
maintained.” 

About this same time the same question 


(26) 
(27) 
(28) 
A. 81. 


Cooley on Torts, 2nd ed., p. 693. 
Stat. 1887, ch. 348. 
Rideout v. Knox, 148 Mass. 368, 2 L. R. 
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arose in Michigan, where it was met with- 
out the aid of a statute. There, by an 
equally divided court, the decision of the 
lower court holding that the erection of 
screens by the defendant on his own prem- 
ises for the sole purpose of cutting off the 
plaintiff’s light and air constituted a nui- 
sance.2® The opinion of the justice who 
rendered the decision sustaining the lower 
court cannot, however, be considered a 
masterpiece of logic. The ruling has 
. been followed in subsequent cases in the 
same state.*° 

In most of the states in which the ques- 
tion first arose, it was held that there could 
be no right of action for an injury sustain- 
ed in this manner. As a consequence, a 
number of them have passed statutes pro- 
hibiting the erection of structures whose 
primary purpose is one of malevolence.** 

Even conceding that the common law 
of England does not justify any interfer- 
ence with structures erected on a man’s 
own land, no matter what his motive may 
be, it does not follow that we are left with- 
out other redress than furnished by a stat- 
ute. It has been shown that the ‘permis- 
sion of such malevolent actions is not in 
accord with the ideas of justice existing in 
practically all modern nations. It can 
have no justification other than technical 
rules relating to property rights, having 
no basis in reason or common fairness. 
What, then, should interfere with its be- 
ing discarded. Though the common law 
is generally held to be in force throughout 
the United States, except when supersed- 
ed by statute, there is scarcely a state in 
the union that has not decided that only 
that portion that is applicable to our needs 
and suited to our circumstances was so 
adopted. Thus it was early held that the 
English doctrine in regard to ancient lights 
was not suited to this country, and accord- 


(29) Burke v. Smith, 69 Mich. 380. 

(30) Flaherty v. Moran, 81 Mich. 52, 21 Am. 
St. Rep. 510; Kirkwood v. Finnegan, 95 Mich, 
543, 55 N. W. Rep. 457. 

(31) e. g., Mass., 
Calif. 


Wash., Me., vVt., N. H., 





ingly repudiated. As was said by Chief 
Justice Lowrie of the Supreme Court of 
Pennsylvania, “Common law grows out of 
the customs of the country, and consists of 
definitions of those customs and those an- 
cillary principles that naturally accompany 
them, or are deducted from them. The 
common law of one country or century is 
not necessarily the common law of anoth- 
er, because customs change.”’*? 


Hence in view of the gradual change 
that has come about in the feelings of the 
people, that no person should be allowed 
to injure his neighbor merely to gratify his 
spite, there seems to be no objection to re- 
pudiating the old doctrine in those states 
that have not already committed them- 
selves. The new principle would certain- 
ly meet with approval. It is only the 
conservatism of our courts that has kept it 
in existence up to the present time. It is 
true that it might be often difficult to de- 
termine what is the actuating motive in 
the mind of a person in erecting a struc- 
ture or doing some work on his premises. 
3ut as has been seen, a satisfactory and 
easily applied test has been formulated. 
Moreover, as was stated before, the mere 
difficulty to be met with in meting out jus- 
tice in a particular case should not deter 
a court from undertaking it. 


ROBT. L. McWILLIAMS. 
Spokane, Wash. 


(32) Effinger v. Lewis, 32 Pa. St. 367. 








BILLS AND NOTES—NOTICE TO TRANS- 
FEREE—CORPORATE PAPER— TRANS- 
FER BY OFFICER. 





WARD v. CITY TRUST CO. OF NEW YORK. 





Court of Appeals of New York, April 14, 1908. 





Where a bank in making a loan to a corpora- 
tion delivered to the corporation’s president 


a cashier’s check payable to the corporation, 
which the president indorsed in his official ca- 
pacity, and delivered to a trust company in pay- 
ment of an individual loan made to himself and 
another, the form of the check was notice to 
the trust company that the president of the cor- 
poration was using corporate property to pay 
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his personal debt in apparent violation of its 
rights, the effect of which notice was to put the 
trust company on inquiry to determine whether 
the president of the corporation was authorized 
so to use its funds both as against a corporation 
and its creditors. 

Where a cashier's check tendered in payment 
of a debt was sufficient on its face to excite 
suspicion as to the right of the payer to so 
use the check, the creditor in accepting the 
check without inquiry was still entitled to the 
rights of a bona fide purchaser, if reasonable 
inquiry would have led to the knowledge of 
facts which would have dispelled the presump- 
tion of illegal use, but was also chargeable with 
knowledge of such unfavorable facts as reason- 
able inquiry would have discovered in relation 
to the defect that made the inquiry necessary. 

A corporation even by joint action of all its 
officers, directors and stockholders cannot au- 
thorize the voluntary application of the corpo- 
ration’s assets to the individual debts of its 
officers to the prejudice of creditors of the 
corporation. 


VANN, J.: In March, 1901, Frank A. Um- 
sted, but recently a salesman in the employ 
of the Hartman Manufacturing Company, a 
Pennsylvania corporation, and William lL. 
Kiefer, a lawyer, borrowed $125,000 of the 
defendant the City Trust Company, a New 
York corporation, in their own names, and 
for their own benefit. They had previously 
arranged to purchase the entire capital stock 
of the Hartman Company of the face value 
of $250,000 for $110,000, and they used 
enough of the proceeds of the loan to pay 
for such stock, which they pledged as collater- 
al to their promissory note given to secure 
the loan. The trust company knew that the 
bulk of the money, was to be used to pay for 
the stock, although it believed that the pur- 
chase price was much larger. The interest 
reserved was at the rate of 14 per cent. a 
year, and a commission of over $5,000 was 
paid in addition. As a condition of the loan, 
which was procured by misrepresentation 
and fraud on the part of Umsted and Kiefer, 
Chapman, a director, and Plummer, a repre 
sentative of the trust company, were elected 
directors of the Hartman Company to look 
after the interests of the former until the 
loan should be paid. At the same time Um- 
sted was elected president and Kiefer secre- 
tary and treasurer. No part of the proceeds 
of the loan was turned over to the Hartman 
Company, or used for its benefit, nor was any 
representation made that it was procured, or 
was to be used in its behalf. The period of 
credit was six months, and about 60 days be- 
fore it expired Umsted and Kiefer applied to 
the trust company for another loan, which 
was refused, but consent was given to the pay- 
ment of the note before maturity. Thereupon 


Umsted, on the 2d of August, 1901, falsely rep- 











resenting that the loan from the City Trust 
Company for $125,000 “had been made for the 
Hartman Company,” procured a loan for the 
latter from the Hanover Bank for $200,000, 
which was secured by the promissory note of 
the Hartman Company, indorsed by Umsted 
and Kiefer, and the certificates of all the stock 
of the Hartman Company were pledged as col- 
lateral. In paying over the proceeds of that 
loan the Hanover Bank delivered to Umsted, 
at his request, to enable him to pay the loan 
to the trust company and redeem the certifi- 
cates of stock, its check for $125,000, payable 
to the order of the Hartman Manufacturing 
Company, and placed the balance of $75,000 
to the credit of that company on its books. 
Umstéd indorsed the check in the name of the 
Hartman Manufacturing Company by himself 
as president and general manager, and deliv- 
ered it to the City Trust Company in payment 
of the note made by himself and Kiefer. The 
Hartman Company received no consideration 
for the use made by Umsted of said check. 
The note as well as the certificates of stock 
pledged as collateral thereto were surrendered 
to Umsted. The money lent was out of the 
possession of the trust company only from 
March 27th until August 2d, so that the inter- 
est actually received was at the rate of more 
than 20 per cent per annum. At the time 
of this transaction Umsted, as president of the 
Hartman Company, had been authorized by a 
resolution of the board of directors “to take 
charge of all the property and business of the 
company” and to make and sign “all checks, 
notes, contracts, and other obligations of the 
corporation.” After adopting said resolution 
the directors held no further meetings until 
after all rights involved in this action had 
become fixed and unchangeable. Umsted 
transacted all the business of the company. 
There was no by-law of the Hartman Com- 
pany, nor any resolution of its board of di- 
rectors, authorizing the use of its money or 
assets to pay other than corporate obliga- 
tions, or ratifying the use made of said check. 
Between three and four months after the check 
had been so used the Hartman Company failed, 
and all its property, except its alleged right to 
recover from the City Trust Company said sum 
of $125,000, was sold at the instance of a reor- 
ganization committee composed of creditors, . 
and the proceeds, amounting to $238,000, ap- 
plied proportionately upon its debts, leaving 
still unpaid the sum of $371,140.29. The remain- 
ing claims of the various creditors were as- 
signed to the plaintiff, who recovered judgment 
against the Hartman company for the amount 
thereof, and an execution issued thereon was 
returned unsatisfied. Said judgment is wholly 
unpaid, Of that indebtedness the sum of $226- 
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840.62 was in existence on the 2d of August, 
1901, and prior to the date of the withdrawal 
from the assets of the Hartman Manufacturing 
Company of said sum of $125,000 used to pay 
the debt of Umsted and Kiefer to the City 
Trust Company for that amount. That with- 
drawal made the Hartman Company insolvent, 
and the object of this action was to recover 
from the trust company the sum thus misap- 
propriated. 

The referee before whom the action was 
tried, after finding the foregoing facts in sub- 
stance, further found that the trust company 
acted in good faith, with no intent to hinder, 
delay, or defraud the creditors of the Hartman 
Company; that the form of the cashier’s check 
was notice to the trust company that the mon- 
ey represented thereby was the property of 
the Hartman Company; that the trust com- 
pany, knowing that Umsted and Kiefer owned 
ail the capital stock of the Hartman Company, 
and believing that they were authorized to dis- 
pose of said check, made no inquiry as to tne 
authority of Umsted as president and general 
manager to use the same in payment of the in- 
dividual debt of himself and Kiefer,or as to the 
financial condition of the Hartman Company, 
or whether the effect of the withdrawal of 
$125,000 from its assets would make it insol- 
vent; that if reasonable inquiry had been made 
it would have disclosed the said resolution of 
the board of directors; that no meeting of the 
board had since been held, and that Umsted, 
after the passage thereof, had had the exclu- 
sive control of the business of the company. 
It was also found that the law of Pennsylvania 
is the same as the law of New York in the re- 
spect that the amount of the assets of a cor- 
poration over and above its liabilities are in 
equity a trust fund held by the corporation 
for the benefit of creditors; that so far as the 
rights of creditors are concerned in this case 
there is no difference between the law of New 
York and the law of Pennsylvania; and that by 
the law of the latter state the directors of an 
insolvent corporation may authorize a sale of 
all or any of its assets without authority from 
the stockholders thereof. The referee found as 
conclusions of law that the trust company was 
a bona fide holder for value of said check for 
$125,000; that it obtained a good title thereto 
as against the Hartman Company and its cred- 
itors; and that the plaintiff is not es- 
topped to maintain this action by the use 
made by the reorganization committee of the 
certificates of capital stock of the Hartman 
Company. The complaint was dismissed on the 
merits, with costs. 

Upon appeal to the Appellate Division the 
judgment was affirmed by a divided vote up- 
on the opinion of the referee, which, together 
with the dissenting opinion of Mr. Justice 





Scott, concurred in by Mr. Justice McLaughlin, 
may be found reported in 117 App. Div. 130, 
102 N. Y. Supp. 50. Reference is made to these 
opinions for a more detailed statement of the 
facts, which were fully found and clearly stated. 

The main question presented for decision 
is whether the facts found, when all are con- 
sidered together, support the conclusions of 
law. The form of the check in question was 
notice to the trust company that Umsted was 
using the property of the corporation of which 
he was president to pay the personal debt of 
himself and Kiefer in apparent violation of its 
rights. Rochester & Charlotte Turnpike Road 
Company v. Paviour, 164 N. Y. 281, 58 N. 
E. Rep. 114, 52 L. R. A. 790; Gerard v. McCor- 
mick, 130 N. Y. 261, 29 N. E. Rep, 115, 14 
L. R. A. 234; Hathaway v. County of Delaware, 
185 N. Y. 368, 372, 78 N. E. Rep. 153, 113 Am. 
Se. Rep.. 409.. The effect of such notice 
was to put the trust company upon _in- 
quiry to see whether it was about to accept 
money from one to whom it did not belong in 
payment of its own claim. The presumption 
arising from the face of the check was that 
it belonged to the Hartman Company, and 
that its president had no right to use it to 
pay his personal debt. The purpose of the 
law in exacting inquiry under such circum- 
stances is to see whether the apparent situ- 
ation is the actual situation, or, in other words, 
to learn whether facts exist to rebut the pre- 
sumption. The object is not to discover nega- 
tive facts,-or such as would not arouse sus- 
picion, but positive facts, which would allay the 
suspicion already aroused. If, for instance, rea- 
sonable inquiry had been made by the trust 
company, and the result had tended to show 
that the check really belonged to Umsted and 
Kiefer and not to the Hartman Company, or 
that Umsted was authorized by the company 
to use it as he proposed, then, even if the fact 
were otherwise, such inquiry would have tended 
to rebut the presumption of illegal use, and to 
protect the title of the trust company. The 
law goes further than this in order to promote 
the transfer of commercial paper, for it is 
settled that if no inquiry is in fact made to 
dispel the presumption, but reasonable inquiry 
would have led to the discovery of facts which 
would have dispelled it, the purchaser of the 
paper is entitled to the benefit thereof the 
same as if he had learned them by proper in- 
vestigation. Wilson v. Metropolitan Elev, Ry. 
Co., 120 N. Y. 145, 153, 24 N. E. Rep. 384, 17 Am. 
St. Rep. 625. This benefit, however, carried 
with it the burden of responsibility for such 
unfavorable facts as reasonable inquiry would 
have discovered in relation to the defect that 
made the inquiry necessary. Cohnfeld v. Tan- 
enbaum, 176 N. Y. 126, 130, 68 N. E. Rep. 141, 98 
Am, St. Rep. 653; Rochester & Charlotte Turn- 
pike Road Co. vy. Paviour, 164 N. Y. 281, 286, 
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58 N. E. Rep. 114, 52 L. R. A. 790; Seger v. 
Farmers’ Loan & Trust Co., 187 N. Y. 314, 
219, 79 N. E. Rep. 977. In the case be- 
fore us no inquiry was made, although 
the check was for so large an amount 


as to induce a prudent man to proceed with 
caution. The transaction upon its face involved 
a gift to Umsted and Kiefer, or the theft by 
them, of a large portion of the assets of the 
Hartman Company, and under such extraordi- 
nary circumstances reasonable inquiry meant 
one prosecuted with a degree of intelligence 
adapted to those circumstances. Inquiry of 
Umsted and Kiefer would not have satisfied the 
requirement, for it was apparent that they were 
acting in their own interest, and hence be 
yond the general scope of their authority. Bank 
of New York Banking Association v. American 
Dock & Trust Co., 143 N. Y. 559, 564, 38 N. E. 
Rep. 713. The trust company had ample opportu- 
nity to learn all the facts, for it had representa- 
tives on the board of directors of the Hart- 
man Company, the apparent owner of the 
check. According to the custom of business 
men, and especially of banks, the first inquiry 
would have called for a resolution of the board 
of directors authorizing Umsted to use the 
eheck to pay his own debts. The minute book 
of the board was open to examination by the 
representatives of the trust company, but when 
examined it would have shown no such author- 
ity, for the resolution relied upon, broad as 
it was, simply authorized Umsted as _ presi- 
dent to take charge of the property and bus: 
niess of the company, and to sign checks, notes, 
and other obligations in its behalf. This meant 
that he could do these acts only in transacting 
the business of the company, for no other con- 
struction would be reasonable. There was no 
suggestion of permission to give away the as- 
sets of the company, or to use them to pay 
the personal debts of its officers. Such danger- 
ous power, which might involve ruin of the 
company, cannot be conferred unless the in- 
tention is expressed with the utmost clearness. 
“If such a power is intended to be given, it 
must be expressed in language so plain that 
no other interpretation can rationally be given 
it, for it is against the general law of reason 
that an agent should be intrusted with power 
to act for his principal and for himself at the 
same time.” Bank of New York Nat. Banking 
Ass’n v. Am. Dock & Trust Co., 143 N. Y. 559, 
564, 38 N. E. Rep. 713, 714. 

The next inquiry would naturaliy have 
been whether Umsted had implied authority, 
to be inferred from similar acts and past con- 
duct known to the directors of the corpora- 
tion, and not objected to by them, but that 
inquiry would have disclosed nothing to re- 
but the presumption. There is no evidence 
that Umsted, before misappropriation of the 
check in question, had ever used the property 





of the corporation he represented to pay his 
own debts or otherwise than in the transaction 
of its business. No fact of any kind would 
have been discovered, because none existed, 
to show authority, express or implied, and the 
presumption would therefore have stood in full 
force. While incuiry would heve discovered 
that Umsted had full power to act for the cor- 
poration in all its corporate business, it would 
not have shown that he had the right, either 
real or apparent, to use the check in question 
in payment of the debt owing by himself and 
Kiefer to the trust company. If an officer of 
that company “had made the inquiry, he would 
have learned the facts already stated. He is 
therefore chargeable with all that these facts 
import, or which is fairly to be inferred from 
them.” Cohnfeld v. Tanenbaum, 176 N. Y. 126, 
130, 68 N. E. Rep. 141, 98 Am. St. Rep, 563. If 
the check had been regular on its face, that is, 
if it appeared to have passed through the 
hands of the Hartman Company, and thence 
into the channels of commerce, as in a case 
relied upon by the respondent, then, even if 
offered in payment of his personal debt by 
one of the officers of the company, the taker 
without notice would have the right to as- 
sume that the relations of the various parties 
to the paper were what they appeared to be. 
Cheever v. Pittsburgh, Shenango & Lake Erie 
R. R. Co., 150 N. Y. 59, 66, 44 N. E. Rep. 701, 34 
L. R. A. 69, 55 Am. St. Rep. 646. The case 
before us, however, is utterly different, for the 
check showed on its face that it did not be- 
long to Umsted and Kiefer, but to the Hart- 
man Company. As was said in the Paviour 
Case, supra: “There was a shadow on the 
checks, and the defendant could not, in good 
faith, accept them until it disappeared. By 
accepting them he did an act which he had 
reason to believe would affect the rights of a 
third party, and he could not, in justice to 
that party, ignore the suspicions which the 
facts should have aroused. One who suspects, 
or ought to suspect, is bound to inquire, and 
the law presumes that he knows whatever pro- 
per inquiry would disclose. While the courts 
are careful to guard the interests of commerce 
by protecting the negotiation of commercial 
paper, they are also careful to guard against 
fraud by defeating titles taken in bad faith, 
or with knowledge, actual or imputed, which 
amounts to bad faith, when regarded from 
a commercial standpoint.” According to the 
facts found by the referee, when all are read 
together, we think that proper inquiry by the 
trust company or its officers would not have 
shown that Umsted possessed the authority 
which he assumed to exercise, but, on the 
contrary, that he had no such authority, either 
expressed or implied. 

Thus far we have confined the discussion 
to the rights of the Hartman Company, and 
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to the authority or want of authority of its 
president to use the check for his own bene- 
fit. The rights of creditors, however, were 
also involved, for the Hartman Company was 
insolvent, yet the transaction on its face in- 
dicated a gift by that company to Umsted 
and Kiefer of $125,000, or precisely one-half 
of its capital as it stood at the time. While 
Umsted and Kiefer owned all the stock, and 
Kiefer ratified whatever Umsted did, still 
the rights of creditors remained, even if the 
corporation and its stockholders were ready 
to give away every right within their power. 
Hurd v. N. Y. & Comc’l Steam Laundry Co., 
167 N. Y. 89, 95, 60 N. E. Rep. 327; Cole v. Mil- 
lerton Iron Co., 133 N. Y. 164, 168, 30 N. E. Rep. 
847, 28 Am. St. Rep. 615. It was not enough 
for the trust company to part with value by 
surrendering the note and collateral, for it 
was bound to act in good faith in order to 
get good title. Negotiable Instruments Law, 
Sections 91, 94, 95, Laws 189/, p. 732, c. 612. 
Bad faith in taking commercial paper does not 
mecessarily involve furtive motives, for it 
exists when the purchaser has notice of facts 
which, if unexplained, would show that he 
was taking the property of one who, to quote 
again from Paviour case, “owed him nothing, 
in payment of a claim that he held against 
some one else. * * * Even if his actual 
good faith is not questioned, if the facts 
shown to him should have led him to inquire, 
and by inquiry he would have discovered the 
real situation, in a commercial sense he acted 
in bad faith, and the law will withhold from 
him the protection that it would otherwise 
extend.” The trust company had notice that 
apparently it was dealing with a donee, who 
had no title to the check as against creditors 
or with a thief, who had no title as against 
any one. It knew the Hartman Company 
was a heavy borrower, and that there were 
creditors with large claims. It knew the enor- 
mous rate of interest that these men had prom- 
ised to pay when they secured the loan, as 
well as the payment by them of about $5,000 
in addition as a commission to Plummer, its 
representative, who aided the borrowers in 
procuring the loan. It knew through Chapman 
and Plummer, with whose knowledge it was 
charged, that the company was heavily in- 
volved. The presumption was against the 
transaction, and, as we have seen, unless that 
presumption was overcome by reasonable in- 
quiry, the transaction, unlawful in fact, and 
unlawful on its face, is presumed to have been 
known to the trust company to be unlawful. 
The duty of inquiry extended to all the facts 
and defects suggested by the form of the check, 
and hence went beyond the question of au- 
thority and included the rights of creditors. 
As was well said in the dissenting opinion be- 
low, to which we are greatly indebted: “Pri- 


‘ 





marily, the capital of a corporation is held for 
the protection of its creditors, and is impressed 
with a trust in their behalf, and the directors 
cannot lawfully, nor can the stockholders, di- 
vert the funds of a corporation to the individual 
use of its members, if thereby the capital is 
impaired and the corporation rendered insol- 
vent.” Hurd v. N. Y. & Comc’l Steam Laundry 
Co., 167 N. Y. 89, 60 N. E. Rep. 327; Ger- 
mania Safety Vault & Trust Co. v. Boynton, 
71 Fed. Rep. 797, 19 C. C. A. 118; Matter of 
Prospect Worsted Mills (D. C.) 126 Fed. 
Rep. 1011; National Trust Co. v. Miller, 
338 N. J. Eq. 155. To these carefully 
selected authorities cited by Mr. Justice 
Seott there may properly be added the 
pioneer case in this state—Bartlett v. Drew, 
57 N. Y. 587. The trust company was charg- 
ed with knowledge of the law that a corpora- 
tion, even with the consent of all its stock- 
holders, cannot give away its property, pro- 
vided there is not enough left to pay its debts, 
The form of the check and its amount when 
compared with that of the capital stock re- 
quired investigation or inquiry as to the sol- 
vency of the company. That inquiry, honest- 
ly and diligently made, would have shown 
that the Hartman Company was insolvent, or 
would become so, by the withdrawal of so 
large a part of its capital as the check repre- 
sented. Even if, as the learned referee held, 
although erroneously, as we think, the trust 
company had the right to assume that Um- 
sted and Kiefer, as the sole owners of the 
stock, could lawfully use the assets of the 
corporation for their own purposes, still the 
assumption would necessarily be limited to 
the corporation itself. It could not extend 
to creditors whose rights are supreme, and 
which cannot be sacrificed even by the joint 
action of all the officers, directors, and stock- 
holders of the corporation. We do not need 
to consider the rights of “future creditors,” 
for the claims of “existing creditors” exceed 
in amount the sum misappropriated. 

The learned counsel for the respondent con- 
tends that the plaintiff, although a creditor, 
armed with judgment recovered and execu- 
tion unsatisfied, is not entitled to maintain 
this action because the creditors, who are his 
assignors, used new _ stock of the Hartman 
Company, issued in place of that surrendered 
to Umsted, to reorganize that corporation and 
another, the capital stock of which it had 
purchased. This contention was _ properly 
overruled by the referee, and we adopt his 
reasons for such action, which we quote from 
his opinion: “Nor can I find, as urged by the 
learned counsel for the defendant, that the 
subsequent use of the stock is being voted 
upon for the purpose of an increase of the 
capital, or its being transferred to a third 
party for the benefit of the creditors or of the 
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corporation through the intervention of Mr. 
Chapman after it was discovered that the 
corporation was in a bad financial condition, or 
its subsequent transfer to the receiver of the 
corporation for its benefit, in any way oper. 
ates to make this surrender of the stock to 
Umsted and Kiefer a purchase by the corpo- 
ration, or to estop in any way the plaintiff 
from maintaining this action, if otherwise he 
could maintain it. What was done with the 
stock after it was delivered to Umsted and 
Kiefer was done by them as owners, and not 
in any sense by the corporation. The final 
surrender of Umsted’s interest in the stock 
seems to have been in consideration of a 
release of a claim of the creditors against 
his wife in respect to other property. These 
questions, however, like many other questions 
of fact and law that were fully and ably dis- 
cussed on the trial and summing up of the 
case, are not material to the disposition of 
the main issues in the case, as I understand 
them.” The stock that was pledged to secure 
the note of the City Trust Company, and to 
redeem which the check for $125,000 was paid, 
was not the property of the Hartman Company. 
The company did not own its own stock, but 
it was owned by the two stockholders who 
had borrowed the money from the trust com- 
pany, and in no respect was it essential to the 
contemplated increase of the capital stock 
of the corporation that the pledged stock 
should be acquired by the Hartman Com- 
pany or canceled. Hence the surrender of 
the stock did not inure to the benefit of the 
Hartman Company in any way. 

The finding of fact made by the referee 
that the trust company acted in good faith, 
and with no intention to defraud the creditors 
of the Hartman Company, when considered 
with his other findings, is consistent there- 
with, and the appellant is entitled to rely up- 
on those most favorable to himself. City of 
Buffalo v. Del., L. & W. R. R. Co., 190 N. Y. 
84, 98, 82 N. E. Rep. 513. 

As thus construed, the facts found do not 
warrant the conclusion of law that the com- 
plaint should be dismissed. We are there- 
fore constrained to reverse the judgment be- 
low, and order a new trial, with costs to 
the appellant to abide event. 


Note—Notice and Inquiry.—The principal case 
contains a most thorough review of the prin- 
ciple,of law applicable, with citation of leading 
authorities, The case deals with principles of 
law firmly established, but sometimes difficult 
of application. One point emphasized especially 
by the court is that the directors of a corpora- 
tion are trustees of its assets, for the benefit 
first of its creditors and then of its stock- 
holders. Therefore, even though all the stock- 
holders agree to the proposed misapplication 
of the fund. he who takes the assets without 
giving full consideration to the corporation, 





if he has notice, actual or constructive, or if 
put on inquiry, must look, further and see that 
the transaction is not a fraud on the creditors 
of the corporation. As is well said, a corpora- 
tion cannot, even with the consent of all its 
stockholders, give away its property, if there 
is not enough left to pay its debts. Trustees 
in general are held to a very strict account, 
and the tendency is to hold the directors of a 
corporation to the same strict accountability as 
any other trustee, not only as to creditors, but 
as to non-consenting stockholders. In any other 
case a trustee would hardly have been permitted 
to take a check payable to the beneficiary, and 
apply the amount to his own debt, where the 
party receiving the check had knowledge as 
in this case, that such payment was sufficient to 
nearly wipe out the trust fund. 

Where there is anything in the transaction 
which would indicate to the prudent man that 
the holder of paper is under some limitations, 
then inquiry must follow. See 7 Cyc., Commer- 
cial Paper, 951, and authorities there cited. 

It was held in Mathis v. Barnes, 1 Ind. App. 
164, 27 N. E. Rep. 308, that one taking an 
assignment of a note from a guardian which 
he knows belong to the ward, in payment of 
the private debt of the guardian, acquires no 
title. 

In Johnson y. Suburban Realty Co., 62 Mo. 
App. 156, plaintiff purchased a note from an 
officer of the defendant corporation, the con- 
sideration being in part a release of an indi- 
vidual indebtedness of such officer. It was 
there held, as in the principal case, that the 
purchaser of the paper having had knowledge 
that the note belonged to the corporation, was 
not a purchaser in good faith. 








JETSAM AND FLOTSAM. 


DANIEL BOONE AS A JUDGE. 


The first murder north of the Missouri river 
recorded in history was committed in Decem- 
ber, 1804, and the criminal was indicted by the 
first grand jury that assembled north of the 
Missouri river after the cession of the territory 
to the United. States. The preliminary hearing 
was held before Daniel Boone, who placed the 
accused in a jail in St. Charles to await the 
action of the grand jury. When the jury as- 
sembled it was found that eleven of the twelve 
could not sign their names. The one who 
could sign his name was chosen foreman. The 
indictment which they framed after great la- 
bor was a curious one and of sped¢ial interest 
as the first indictment drawn in Louisiana ter- 
ritory under the United States government, It 
read as follows: 

“That one James Davis, late of the district 
of St. Charles, in the territory of Louisiana, la- 
borer, not having the fear of God before his 
eyes, but being moved and seduced by the in- 
stigation of the devil, on the thirteenth day of 
December, in the year of our Lord one thou- 
sand eight hundred and four (1804), at a place 
called Femme Osage, in the said district of St. 
Charles, with force of arms, in and upon Wil- 
liam Hays, in the peace of God and the United 
States, there and then feloniously, wilfully and 
with malice aforethought, did make an assault 
and that the same James Davis, with a certain 
rifle gun, four feet long, and of the value of $5, 
then and there loaded with gunpowder and one 
leaden bullet, with said rifle gun the said James 
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Davis then and there in his hands had and held, 
fired and killed William Hays.” 

A true bill was found against 
and he was bound over to appear for trial. His 
bail bond was fixed at $3,000. which Daniel 
Boone signed. There must have been extenu- 
ating circumstances connected with the murder, 
for Davis was cleared when placed on trial.— 
Kansas City Star. 


James Davis, 








HUMOR OF THE LAW. 





The coroner’s jury had returned its verdict, 
death by exposure. 

“Why,” questioned 
“how could that be? 
wounds.” 

“Just so, exposed to bullets.’—Canadian Law 
Review. 


the mourning 
There were two bullet 


The judge decided that certain evidence was 
inadmissible. The attorney took strong ex- 
ception to the ruling and insisted that it was 
admissible. 

“ft Know, your honor,” said he, warmly, “that 
it is proper evidence. Here I have been prac- 
ticing at the bar for forty years, and now I 
want to know if I am a fool?” 

“That,” quietly replied the court, “is a ques- 
tion of fact, and not of law, so I won't pass any 
opinion upon it, but will let the jury decide.’’-— 
Green Bag. 


Judge—*You were caught carrying a sackful 
of jewelry and silverware, and have the au- 
dacity to plead not guilty?” 

Prisoner—“An annoying mistake, your honor, 
I am a souvenir collector.’—Green Bag. 
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1. Abatement and Revival—Death of Party. 
—Widow prosecuting suit commenced by de- 


relative, 





ceased husband he:d to have adopted original 
pieadings, so as to render judgment in her fa- 
vor sufficient as against objection that there 
were no pleadings to support it.—Houston & T. 
Cc. R. Coa. v. Buchanan, Tex., 107 S. W. Rep. 
595. 

2. Aeecount Stated—Instructions.—In an ac- 
tion for agent’s commissions, the court proper- 
ly charged that, if there had been an account 


Stated by the parties for the year 1897, such 
account could not afterwards be impeached by 
either party except for fraud or mistake.— 


Wrought Iron Range Co. vy. Ark., 107 S. 
W. Rep. 674. 

3. Adverse Possession—Color of Title.—Fail- 
ure to record a receipt from the sheriff to a tax 
sale purchaser as expressly required by statute 
goes to invalidate the deed, but does not affect 
the color of title afforded by the deed.—Green- 
leaf v. Bartlett, N. C., 60 S. E. Rep. 419. 

4. Land Within Congressional Grant.—An 
attempt to acquire title from the United States 
under Act March 3, 1887, c. 376. 24 Stat. 556. 
held not a recognition of superior title in the 
United States or in railroad company, which 
can interrupt the continuity of adverSe posses- 
sion.—Missouri Va.iey Land Co. y. Wiese, U. 5S. 
8S. C., 28 Sup. Ct. Rep. 299. 

5. Aliens—Statutes.—Act 1840 of the Repub- 
lic of Texas (Laws 1840, p. 90), removing the 
inhibition against the right of aliens to inherit 
lands within the state, is not retroactive, and 
has no application to a descent cast prior to the 
independence of the state.—Webb’s Heirs v. 
Kirby Lumber Co., Tex., 107 S. W. Rep. 481. 

6. Appeal and Error—Error Cured by Subse- 
quent Instructions.—In an action against a rall- 
road company for injuries to plaintiff through 
a defective highway crossing, the refusal of a 
charge as to a preponderance of ev.dence as to 
damages held not reversible error in view of 
other charges.—St. Louis, Southwestern Ry. Co. 
of Texas v. Smith, Tex., 107 S. W. Rep. 638. 

7. Harmless Error.—Any error in admit- 
ting a plat in evidence without proof of its cor- 
rectness Was cured by subsequent proof there- 
of.—Greenieaf v. Bartlett, N. C., 60 S. Ki. Rep. 
419. 

8.—-—Law of the Case.—Where, on a former 
appeal, an instruction on punit.ve damages was 
objected to, but was not criticised by tne court, 


Young, 








the court On a retrial properly submitted it 
again to the jury.—Louisvil.e « N. R. Co. v. 
Fow.er, Ky., 107 S. W. Rep. 703. 

9.——Points Not Raised.—The invalidity of 


a statute by reason of a constitutional infirmi- 
ty, the consideration of which will sustain the 
judement, will not be ignored on appeal be- 
cause of the failure of appellee to assail it in 
his briefs.—iKraus v. Lehman, Ind., 83 N. E. 
Rep. 714. 

10. Appearance — Jurisdiction.—A defendant 
filing its application for a change of venue in 
an action within the jurisdiction of the court 
enters its general appearance in the cause, and 
gives the court jurisdiction over the person of 
defendant.—Julian v. Kansas City Star Co., Mo., 
107 S. W. Rep. 496. 


11. Arbitration and Award—Performance of 


Award.—Where an award required a city to 
reconstruct a portion of a street in front of 
plaintiff's premises, it was immaterial that the 


city performed such work before the award was 
actually signed.—-City of Lexington v. William- 
son, Ky., 107 S. W. Rep. 717. 
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12. Attorney and Client—Confidential Rela- 
tion.—An attorney cannot allow his personal 
interests to become antagonistic to those of 
his client without at once giving the client full 
information thereof.—Roller v. McGraw, W. 
Va., 60 S. E. Rep. 410. 

13. Bail—Forfeiture.—By failing to appear 
in person at a preliminary examination, ac- 
cused forfeited his recognizance for such ap- 
pearance, though his counsel appeared.—State 
v. Rabens, S. C., 60 S. E. Rep. 442. 

14, Bankruptey—Chattel Mortgages.—A chat- 
tel mortgage creditor of a bankrupt, who con- 
sents to the sale of the property by the trustee 
in bankruptcy, and files his petition in the 
bankruptcy court to establish his lien on the 
proceeds, cannot demand a jury trial.—In re 
Standard Telephone & Electric Co., U. S. D. 
c., E. D. Wis., 157 Fed. Rep. 106. 

15. Effect on Executory Contracts.—Bank- 
ruptcy is such an anticipatory breach of a con- 
tract to take and pay for stock of a corpora- 
tion at a stated price and time, which time was 
subsequent to the bankruptcy, that a claim for 
damages for the breach is a provable debt.— 
In re Neff. U. S. C. C. of App., Sixth Circuit, 
157 Fed. Rep. 57. 

16. Homestead.—In the absence of a local 
rule to the contrary, the mere use by an insol- 
vent of non-exempt funds or as assets in ac- 
quiring a homestead does not make it subject 
to the claims of his creditors in bankruptcy.— 
In re Letson, U. S. C. C. of App., Eighth Cir- 
cuit, 157 Fed. Rep. 78. 

17. Partnership.—Where a banking firm 
had agreed with'the stockholders of a bank in 
liquidation to assume its debts and pay its de- 
positors, in proceedings for the discharge of 
one of the members of the firm in bankruptcy 
the amount of a deposit made in the bank 
should be listed in the name of the depositor, 
and not in the name of the bank.—Hoskins v. 
Velasco Nat. Bank, Tex., 107 S. W. Rep. 598. 

18. Preferences.—A payment of notes to a 
bank by an insolvent a few days before his 
bankruptcy held to have been received under 
such circumstances as to give the bank reason- 
able cause to believe that a preference was in- 
tended and to constitute a voidable preference. 
—Pratt v. Columbia Bank, U. S. D. C., S. D. 
N. Y., 157 Fed. Rep. 137. 

19. Boundaries—Rejection of Call.—A call ir- 
reconcilable with another call, which appears 
to have been inserted by mistake, will be whol- 
ly rejected.—Matheny v. Allen, W. Va., 60 S 
E. Rep. 407. 

20. Brokers—Commissions.—Where two bro- 
kers were employed to sell certain land, the one 
who actually consummated the sale held en- 
titled to the commissions.—Edwards v. Pike, 
Tex., 107 S. W. Rep. 586. 

21. Carriers—Carriage of Goods.—The fail- 
ure of a carrier to deliver property received 
for transportation held to constitute a cause 
of action, so that the shipper need not allege 
or prove the specific misconduct.—Merritt 
Creamery Co. v. Atchison, T. & S. F. Ry. Co., 
Mo., 107 S. W. Rep. 462. 

22.——Connecting Carriers.——A connecting 
carrier held not entitled to refuse to receive a 
shipment of cattle merely on the ground that 
the 28-hour feed and rest period had nearly ex- 
pired.—Gulf, C. & S. F. Ry. Co. v. Batte, Tex., 
107 S. W. Rep. 632. 

23. Contract of Carriage.—For a carrier 
to avail himself of an exception under a special 




















contract to avoid liability for loss or damage 
to goods shipped, he must show that such loss 
or damage came within the exception, and that 
his own negligence did not contribute to it.— 
Atlanta & W. P. R. Co. v. Broome, Ga., 60 S. 
E. Rep. 355. 

24. Delay in Freight Shipment.—In an ac- 
tion to recover damages against a connecting 
carrier for unreasonable delay in the shipment 
of apples, evidence held to sustain a verdict 
for defendant.—Fain & Stamps v. Southern Ry. 
Co., Ga., 60 S. E. Rep. 359. 

25. Discriminating Rates.—A connecting 
earrier taking cars as they are delivered held 
not liable for discrimination in favor of ship- 
pers of oil in tank cars against shippers of oil 
in barrels, though by Act Feb. 4, 1887, c. 104, 
sec. 8, 24 Stat. 379, a carrier which causes or 
permits any act to be done declared by the 
statute to be unlawful shall be liable to the one 
injured thereby.—Penn Refining Co. v. Western 
New York & P. R. Co., U. S. S. C., 28 Sup. Ct. 
Rep. 268. 

26. Duty to Receive and Transport.—A 
common carrier is under no @guty to haul cars 
owned and fitted up by showmen, and used ex- 
clusively by them to house and transport their 
employees and show property.—Cleveland, C., 
Cc. & St. L. Ry. Co. v. Henry, Ind., 83 N. E. 
Rep. 710. 

27. Injuries to Passengers.—A passenger 
injured while attempting to board a train held 
guilty °* eon‘ributory negligence precluding a 
recov: "~ ~sville & N. R. Co. v. Lawler, 
Ky., 107 =. W. Ren. 702. 

28.—Rights of Connecting Carriers.—A con- 
necting carrier receiving a shipment is entitled 
to the benefits of the original contract, if its 
terms can be given legal effect.—International 














& G. N. R. Co. v. Vandeventer, Tex., 107 S. 
W. Rep. 560. 
29. Special Damages.—Notice not having 





been given to a carrier of any special use to 
which goods shipped were to be applied, the 
earrier held not liable for special damages.— 
Matheson vy. Southern Ry. Co, 8. C.,, 60 S. EB. 
Rep. 437. 

30. Champerty and Maintenance—Conveyance 
of Mineral Rights.——A conveyance of mineral 
rights held not void as champertous by reason 
of possession of the land by another person 
claiming it adversely.—Price v. Big Sandy Co., 
Ky., 107 S. W. Rep. 725. 

31. Constitutional Law—Class Legislation.— 
Rev. St. 1889, sec. 997 (Ann. St. 1906, p. 878), 
providing where suits against corporations may 
be brought, held not invalid as class legisla- 
tion, when considered in connection with sec- 
tion 971 (Ann. St. 1906, p. 862), notwithstand- 
ing section 362 (Ann. St. 1906, p. 591.)—Julian 
v. Kansas City Star Co., Mo., 107 S. W. Rep. 
496. 

32.——Statute as to Labor Unions.—Personal 
liberty as well as right of property held in- 
vaded without due proéess of law in violation 
of Const. U. S. Amend. 5, and Act June 1, 1898, 
ec. 370, sec. 10, 30 Stat. 424, making it a crim- 
inal offense against the United States for an 
interstate carrier to discharge an employee be- 
cause of membership in a labor union.—Adair 
v. United States, U. S. S. C., 28 Sup. Ct. Rep. 
277. : 

33. Statute Conferring Nonjudicial Powers 
on Courts.—Laws 1905, p. 2092, c. 737, giving 
the Annellate Division jurisdiction to review 
an order of the commission of gas and elec- 
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tricity fixing the rates, held not objectionable 
as conferring nonjudicial powers on such court. 
—tTrustees of Village of Saratoga Springs v. 
Saratoga Gas, Electric Light & Power Co., N. 
Y., 83 N. E. Rep. 693. 

34. Validity of Statute.—In the absence of 
a definite specification of the reason why an 
act is unconstitutional, without reference to a 
specified portion of that instrument, the pre- 
sumption that the act is constitutional is su- 
perior to the assumption that the act is gen- 





erally unconstitutional.—Griggs v. State, Ga., 
60 S. E. Rep. 364. 
35. Continuance—Terms.—An order’ grant- 


ing a continuance provided that plaintiff pay 
or secure the costs of the term, including wit- 
ness fees and mileage, held a proper exercise 
of discretion, whether Kirby’s Dig., sec. 6175, 
is directory or mandatory.—Boone y. Skinner, 
Ark., 107 S. W. Rep. 673. 

36. Convicts—Hiring Bond.—Where the obli- 
gors on a convict hiring bond defend an action 
thereon on the ground the convict had escaped 
and was rearrested and redelivered, the burden 
is on them to establish the eScape.—Salyer v. 
Wilcox, Tex., 107 S. W. Rep. 654. 

37. Copyrights — Publication Abroad,— An 
American copyright held not lost by publishing 
a book abroad without inserting notice of 
copyright, under Act June 18, 1874, c. 301, sec. 
1, 18 Stat. 78 (U. S. Comp. St. 1901, p. 3411).— 
United Dictionary Co. v. G. & C. Merriam Co., 
U. Ss. S. G, 28 Sup. Ct. Rep. 290. 

38. Corporations — Accommodation Paper. — 
Where plaintiff, when it accepted the note of a 
corporation as security to a personal debt of 
the secretary and treasurer, knew that the note 
had not been authorized or ratified, the corpo- 
ration was not liable to plaintiff thereon.—El 


Dorado Imp. Co. y. Citizens’ Bank, Ark., 107 
S$. W. Rep. 676. 
39.——-Incorporation and Organization.— 


Without organization under a corporate char- 
ter, which has been granted, there can be no 
corporate act, no corporate property, and no 
corporate liability.—Michael Bros. Co. v. David- 
son & Coleman, Ga., 60 S. E. Rep. 362. 

40. Who May Plead Ultra Vires—In an 
action by a corporation on a purchased claim 
for damages, held that, though the purchase 
was ultra vires, where the contract was exe- 
cuted, it was binding on the seller, and de- 
fendant could not raise the question of ultra 
vires.—J. M. Guffey Petroleum Co. v. Jeff 
Chaison Townsite Co., Tex., 107 S. W. Rep. 
609. 

41. Courts—Conflicting Jurisdiction.—Where 
a court of competent authority appvints a re- 
ceiver, no other court of co-ordinate jurisdic: 
tion can interfere with the receiver’s possese 
sion.—State v. Reynolds, Mo., 107 S. W. Rep. 
487. 

42. Criminal Evidence—Bill of Exceptions.— 
Where information is sufficient and the state- 
ment of facts and bills of exception were not 
filed until after the term of court had ad- 
journed, conviction will be affirmed.—Duck- 
worth v. State, Tex., 107 S. W. Rep. 543. 

43. Res Gestae.—Exclamations or com- 
plaints which are spontaneous manifestations 
of distress or pain or suffering are admissible 
as orivinal evidence as res gestae, and may be 
testified to by any person in whose presence 
they are uttered.—Rynnells v. Pecos & N. T. 
Ry. Co., Tex., 107 S. W. Rep. 647. 

44. Violation of Ordinance.—The 














strictness is not required in an information 
for violation of a city ordinance as in an indict- 
ment.—City of Gallatin v. Fannin, Mo., 107 S. 
W. Rep. 479. 

45. Criminal Law—Extent of Punishment.— 
The solicitor held properly permitted to read 
affidavits in aggravation of the crime for which 
defendant was convicted on his being called for 
sentence, to enable the court to exercise its 
discretion under Cr. Code 1902, sec. 120, as to 
the term of imprisonment.—State v. Reeder, S. 
C., 60 S. E. Rep. 434. 

46. Removal of Prisoner for Trial.—In a 
proceeding for the removal of prisoners indicted 
in the district of Idaho from the district of 
Wisconsin for trial, a certified copy of the in- 
dictment is sufficient to make out a prima facie 
case of probable cause.—United States v. Bar- 
ber, U. S. D. C., W. D. Wis., 157 Fed. Rep. 889. 

47. Criminal Trial—Comments of Counsel.— 
A conviction will not be reversed for improper 
comments of counsel, which were immediately 
withdrawn, and the jury was instructed to dis- 
regard them, and do not seem to have effected 
the verdict—People vy. Gillette, N. Y., 83 N. 
E. Rep. 680. 

48. Continuance.—Refusal to postpone the 
trial until the next day on account of accused’s 
counsel’s fatigue was not unreasonable, where 
accused had other able counsel and the court 











was without other work.—State v. Rabens, S. 
C.. 60 S. E. Rep. 442. 
49. Preliminary Hearing.—Accused having 


waived a preliminary examination, his counsel 
held not entitled to an examination and cross- 
examination of the state’s witnesses under Cr. 
Code 1902, sec. 24.—State y. Rabens, S. C., 60 
S. E. Rep. 442. 

50. Rape.—Where the only defense is an 
alibi, if an appropriate charge has been re- 
fused, or an exception has been reserved for 
omission of a proper instruction, a judgment 
of conviction will be reversed.—Ballentine v. 
State, Tex., 107 S. W. Rep. 546. 

51. Damages—Pleading and Proof.—In an 
action for injuries to plaintiff’s wife, evidence 
as to her health more than five years prior to 
the accident held not objectionable for remote- 
ness.—Partello v. Missouri Pac. Ry. Co., Mo., 
107 S. W. Rep. 473. 

52. Death—Statutes.—Act 1903, p. 938, c. 317, 
relating to the abatement of suits for death by 
wrongful act, on the death of the beneficiary, 
held not to apply to an action in which a plea 
in abatement had been sustained before the 





enactment of the statute—St. Louis, I. M. & 
S. Ry. Co. v. Leazer, Tenn., 107 S. W. Rep. 
684. 

53. Dedication—Highways.—The fact that 


the course of a road deviates from a straight 
line to avoid trees and mud is immaterial] in 
determining whether the evidence shows such 
use of the road as to warrant a presumption 
of dedication to the public.—Gillespie v. Du- 
ling, Ind., 83 N. E. Rep. 728. 

54. Deeds—Construction.—The intention of 
the parties should govern in the construction 
of a deed, and this is to be gathered from a 
consideration of the whole instrument.—Craw- 
ford v. Atlantic Coast Lumber Co., S. C., 60 
S. E. Rep. 445. 

55. District and Prosecuting Attorneys— 
Compensation.—A county attorney performing 
services under an appointment by the fiscal 
court as commissioner in the settlement and 
compromise of the bonded indebtedness of the 
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county held entitled to compensation therefor, 
nothwithstanding Const. sec. 161.—Slayton v. 
Rogers, Ky., 107 S. W. Rep. 696. 

56. Eminent Domain—Remedies of Property 
Owners.—A lot owner in Illinois, who owns to the 
center of a street subject to easement of street 
use, may under the law of that state maintain 
a suit in equity to determine the right of a 
corporation to condemn right of way over such 
street for a railway track under the statutes 
of the state.—Greene v. Aurora Rys. Co., U. S. 
Cc. C. of App., Seventh Circuit, 157 Fed. Rep. 
85. 

57. Evidence—Opinion Evidence.—The testi- 
mony of witnesses in libel as to what they un- 
derstood alleged libelous words to mean is opin- 
ion evidence, and the jury are not bound by it. 


—Julian vy. Kansas City Star Co., Mo., 107 S. 
W. Rep. 496. 
58. Secondary Evidence.—The testimony 





of a party that a letter from the adverse party 
had never been received does not warrant the 
exclusion of a copy of the letter after a suffi- 
cient predicate had been laid for its introduc- 
tion.—Jacksboro Stone Co. y. Fairbanks Co., 
Tex., 105 S. W. Rep. 567. 

59. Waivers.—Parol evidence is inadmis- 
sible to show a waiver of a condition in an in- 
surance policy when the contract was made.— 
Johnson v. Continental Ins. Co. of New York, 
Tenn., 107 S. W. Rep. 688. 

60. Exceptions, Bill of—Motion for New 
Trial.—A motion for a new trial will carry the 
case to the succeeding term, and all exceptions 
taken at the term the motion was filed may be 
preserved after the motion is overruled.—Fen- 
rich v. Burress, Mo., 107 S. W. Rep. 465. 

61. Executors and Administrators —Removal, 
—That a judgment refusing to remove an ad- 
ministrator is informal held to furnish no 
ground for dismissing an appeal therefrom.— 
Hilton v. Hilton, Adm’r., Ky., 107 S. W. Rep. 
736. 

62. Fire Insurance—Assignment.—Consent by 
the local agent of a fire insurance company to 
assignment of a policy held binding on the 
company, or a waiver of the company’s right 
of forfeiture, notwithstanding the policy pro- 
vided that no assignment should be valid un- 
less made as therein prescribed.—Home Ins. 
Co. of New York v. Myers, Ky., 107 S. W. Rep. 
719. 

63. Non-Payment of Premium.—Statements 
of an insurance agent who issued a policy held 
insufficient to justify insured in assuming that 
a policy would not be forfeited for nonpayment 
of premium.—Johnson v. Continental Ins. Co. of 
New York, Tenn., 107 S. W. Rep. 688. 

64. Frauds, Statute of—Oral Acceptance of 
Written Offer.—A promissory note by which 
the makers promised to pay a stated sum to 
the payee on a future date on surrender of 
certain shares of stock of a corporation, ac- 
cepted by the payee, is a written contract to 
take and pay for such shares, and is not with- 
in the statute of frauds.—In re Neff, U. S. C. 
C. of App., Sixth Circuit, 157 Fed. Rep. 57. 

65. Gas—Value of Franchise.—The value of 
franchises owned by a gas company determined 
in a suit to enjoin the enforcement of statutes 
fixing the price of gas as confiscatory.—Con- 
solidated Gas Co. v. City of New York, U. S. 
c. C., 157 Fed. Rep. 849. 

66. Grand Jury—Qualifications.—Service as 
a grand juror is not an office “of honor or pro- 











fit,” within Const. art. 2, sec. 2, providing that 
no juror shall hold two offices of honor or pro- 
fit at the same time.—State v. Graham, §S. C., 
60 S. E. Rep. 431. 

67. Highways—Use for Travel.—Though per- 
sons may lawfully travel over highways in 
automobiles, a town is not liable for a failure 
to make special provisions required only for 
their safety and convenience, if the roads are 
kept reasonably safe and convenient for travel 
generally.—Doherty v. Town of Ayer, Mass., 83 
N. E. Rep. 677. 

68. What Constitutes—The fact that a 
road is not open at both ends, and furnishes 
access and egress to but one property owner, 
does not prevent its being a public highway.— 
Gillespie v. Duling, Ind., 838 N. E. Rep. 728. 

69. Homestead—Property Constituting.—Lots 
held not exempt as a part of the homestead 
within the rule preserving the place of busi- 
ness, as part of the homestead under certain 
conditions.—Schmick v. Simmons, Tex., 107 S. 
W. Rep. 568. 

“70. Homicide—Evidence.—In a murder trial, 
a state could show that accused slapped his 
fiancee at a church shortly before the homicide, 
which followed her refusal to allow him to es- 
cort her home, and her permitting decedent to 





escort her.—Moore v. State, Tex., 107 S. W. 
Rep. 540. 
71. Husband and Wife—Minor Husband.— 


The fact that the husband is a minor held not 
to save from invalidity the wife’s deed of her 
separate property because of his not joining in 
it.—Zimpleman v. Portwood, Tex., 107 S. W. 
Ren. 584. 

72. Indictment and Information—Sufficiency. 
—An indictment will be held sufficient if with 
reasonable implications from the facts charged 
it sufficiently apprises defendant of what he 
must be prepared to meet, and is sufficient to 
bar a subsequent prosecution.—United States 
v. Barber, U. S. D. C., N. D. Wis., 157 Fed. Rep. 
889. 

73. Injunction—Preventing Multiplicity of 
Suits—A suit in equity may be maintained to 
enjoin the enforcement of an unconstitutional 
legislative act the failure to comply with which 
would subject complainant to innumerable suits 
for penalties.—-Consolidated Gas Co. v. City of 





New York, U. S. C. C., S. D. N. Y., 157 Fed. 
Ren. 849. 
74. Scope of Inquiry.—On an application 


for temporary injunction, the only matter for 
consideration is whether or not the statements 
in the verified petition alone, or in connection 
with the affidavits filed with it, show such @ 
condition as would authorize the relief sought. 
—Owen County Burley Tobacco Soc. v. Brum- 
back, Ky., 107 S. W. Rep. 710. 

75. Internal Revenue—Whisky.—The sale of 
a barrel of whisky to which had been added, 
after the barrel had been properly stamped, 
coloring matter, held not to authorize seizure 
and forfeiture to the United States, provided 
for by Rev. St. U. S., sec. 3455 (U. S. Comp. 
St. 1901, p. 2279).—United States v. A. Graf 
Distilling Co., U. S. S. C., 28 Sup. Ct. Rep. 264 

76. Interstate Commerce—Freight Rates.—In 
proceedings before the railroad commission to 
fix freight rates, the fact that the commodity 
handled by a petitioner is interstate traffic held 
not to affect the jurisdiction of the commission. 
—Southern Ry. Co. v. Hunt, Ind. 83 N. E. 
Rep. 721. 
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$3. Labor Unions.—There is no such con- 
nection between interstate commerce and mem- 
bership in a labor union as to authorize Con- 
gress by Act June 1, 1898, c. 370, sec. 10, 30 
Stat. 424, to make it a crime against the United 
States for any state carrier to discharge an em- 
ployee because of membership in a labor union. 
—Adair v. United States, U. S. S. C., 28 Sup. 
Ct. Rep. 277. 

78. Intoxicating Liquors—Fixing Saloon 
Limits.—The act of the Legislature authorizing 
a city council to prescribe saloon limits therein 
is not unconstitutional as an improper delega- 
tion of legislative power to a city.—Ex parte 
King, Tex., 107 S. W. Rep. 549. 

79. Judgment—Correction.—A clerical error 
in omitting to give judgment for costs, in the 
circuit court may be corrected in that court on 
motion.—Hilton v. Hilton’s Adm’r., Ky., 107 S. 
W. Rep. 736. 

80. Res Judicata.—The judgment in a 
proceeding to try the right of property levied 
upon finding the property not to be the prop- 
erty of the debtor is not admissible in an ac- 
tion by the successful claimant against the of- 
ficer for damages for the seizure.—Smith  v. 
White, W. Va., 60 S. E. Rep. 404. 

81. Jury—Disqualification—In a _ trial of 
one negro for murdering another, juror held not 
objectionable because they would give more 
weight to a white person's testimony than to a 
negro’s.—Moore v. State, Tex., 107 S. W. Rep. 
540. 

82. Justices of the Peace—Certiorari.—Where 
the evidence before a justice shows that plain- 
tiff’s cow was damaged by being killed by de- 
fendant company, it was not error for the su- 
perior court to refuse a writ of certiorari.—Sea- 
board Air Line Ry. v. Smith, Ga., 60 S. E. Rep 
353. 

83. Landlord and Tenant—d<Action for Rent.— 
In an action by a landlord for rent, an instruc- 
tion held not erroneous as declaring as a mat- 
ter of law a matter in issue.—Cramer y. Nelson, 
Mo., 107 S. W. Rep. 450. 


84. Limitation of Actions—What Law Gov- 
erns.—A petition in an action against a carrier 
for the value of goods lost in transit held to 
state a cause for action for breach of the com- 
mon-law duty to deliver at the point of desti- 
nation, so that the statute of limitations in 
force there controls the time in which the ac- 
tion may be brought.—Merritt Creamery Co. 
v. Atchison, T. & S. F. Ry. Co., Mo., 107 S. W. 
Rep. 462. 


85. Mandamus—When Lies.—Mandamus does 
not lie to compel the county commissioners to 
perform their duty to repair or build a court- 
house.—Ward v. Commissioners of Beaufort 
County, N. C., 60 S. E. Rep. 418. 


86. Maritime Liens—Domestic Vessel Not in 
Commission.—Services rendered to a domestic 
vessel after she has been laid up at a wharf 
for the winter, in pumping her out, attending 
to her lines, etc., are not those of a mariner, 
and cannot be made the basis of a maritime 
lien.—The James T. Furber, U. S. D. C., D. 
Maine, 157 Fed. Rep. 124. 


87. Master and Servant—Fellow Servants.— 
Tracks Owned and operated by a private cor- 
poration in its own yard held to constitute a 
railroad within the contemplation of fellow 
servants’ act of 1897 (Sayles’ Ann. Civ. St. 
1897, art. 4560f).—Cunningham v. Neal, Tex., 
107 S. W. Rep. 539. 











88. Fellow Servants.—The rule exempting 
a master from liability for injuries resulting 
from negligence of a fellow servant held not to 
apply if the servants are in separate and dis- 
tinct departments.—-Koerner v. St. Louis Car 
Co., Mo., 107 S. W. Rep. 481. 

89. Fellow Servants.—The conductor of a 
freight train and the engineer and engine fore- 
man of another engine with which they col- 
lided are fellow servants under the common 
law.—Wabash R. Co. v. Hassett, Ind., 83 N. 
E. Rep 705. 

90. Negligence in Employing Incompetent 
Servant.—An employer who negligently employs 
or retains an incompetent employee is liable 
for iniury to another employee caused by such 














incomnetent emplovee’s negligence.—Indiana 
Union Traction Co. v. Pring, Ind., 83 N. E. 
Rep. 733. 

91. Personal Injuries.—In an action for in- 


juries to a railroad brakeman whose foot was 
caught in a guard rail in attempting to couple 
a car having a defective coupler, plaintiff held 
not to have assumed the risk as a matter of 
law in attempting to coup‘e the car and in be- 
ing caught by the guard rail.—Hynson v. St. 


Louis Southwestern Ry. Co., Tex., 107 S. W. 
Rep. 625. 
92. Responsibility of Master for Injury to 





Employee.—tThe responsibility of a master held 
not affected by the fact that a switchman to 
whom the duty of warning other employees 
was intrusted was not a servant of high de- 
gree.—Koerner v. St. Louis Car Co., Mo., 107 
S. W. Rep. 481. 

93. Mines and Minernls—Leases.—In an ac- 
tion for rent under a leaSe for oil and gas, held 
that it would be presumed, until the contrary 
was shown, that the pressure in the well con- 
tinued as shown at the completion thereof.— 
Moore v. Ohio Valley Gas Co., W. Va., 60S. B 
Rep. 401. 

94. Mortgages—Foreclosure.—An affidavit in 
foreclosure that defendant’s agent told affiant 
that the owner was a nonresident, and that 
affiant knew of no other source from which he 
could gain information respecting the owner, 
is sufficient to authorize an order of service by 


publication.—Evans v. Weinstein, 108 N. Y. 
Supp. 753. 
95. Municipal Corporations—Removal of 


Awnings.-—In determining the scope of an or- 
dinance requiring the removal of stationary 
awnings he!d immaterial whether the _ posts 
of the awnings were just inside or just outside 
the edge of the sidewalk.—Small v. Councilmen 
of Edenton, N. C., 60 S. E. Rep. 413. 

96. Removal of Employee.—An employee 
in the tenement house department of a city 
held vroperly removed on charges made in view 
of his answers and refusal to make explana- 
tions.—People v. Butler, 108 N. Y. Supp. 848. 

97.——-Validity of Ordinance.—An ordinance 
authorizing an election between certain kinds 
of sidewalk material held not void because of 
the method of determining the width of the 
walk.—Nell v. Power, Ky., 107 S. W. Rep. 694. 

98. Negligence—Dangerous Premises.—P‘ain- 
tiff’s injury, caused by reason of his team be- 
coming frightened on account of the condition 
and use of defendant’s buildings, held not prox- 
imately due to any negligence on the part of 
defendant.—Black v. Southern Cotton Oil Co., 
Ss. C., 60 S. E. Rep. 447. 

99. Parties Liable-——In an action for death 
caused by the parting of an electric light wire. 
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where the defense was that defendant had sold 
all his interest in the electric light business to 
a corporation, evidence held sufficient to take 
the question of ownership to the jury.—Gordon 
v. Ashley, N. Y., 83 N. E. Rep. 686. 

100. Res Ipsa Loquitur.—Where, in a neg- 
ligence case, the rule res ipsa loquitur applies, 
the burden of proof is not thereby shifted to 
defendant. It only establishes a prima facie 
ease for plaintiff, whjch must be met by de- 
fendant.—Cunningham v. Dady, N. Y., 83 N. 
E. Rep. 689. 

101, Partition—Who May Maintain.—Persons 
entitled to a share of the proceeds of a sale of 
an interest in land to be made after the death 
of a life tenant have no estate or interest up- 
on Which they can maintain a bill for sale for 
partition.—McKnight v. McKnight, Tenn., 107 
S. W. Rep. 682. 

102. Partnership—As to Third Persons,—An 
understanding between parties that, while do- 
ing business as partners, they intended to in- 
corporate, which they subsequently did, held 
not binding on one who dealt with them as 
partners.—Michael Bros. Co. vy. Davidson & 
Coleman, Ga., 60 S. E. Rep. 362. 

103.——Banking Firm.—Where a banking firm 
was a partnership consisting of two members 
both partners held proper parties in an action 
arising from a firm obligation.—Hoskins y. Ve- 
lasco Nat. Bank, Tex., 107 S. W. Rep. 598. 

104. Payment—Extension of Credit.—Where 
a debt is payable on demand, and security is 
given for it and for future advancements, it is 
an extension of time of payment of the debt.— 
Muir v. Greene, N. Y., 83 N. E. Rep. 685. 

105. Penalties—Evidence.—It is incumbent in 
an action to recover a penalty for plaintiff to 
prove its case by a preponderance of the evi- 
dence, and it need not show a violation of the 
statute beyond a _ reasonable doubt.—United 
States v. Central of Georgia Ry. Co., U. S. D. C., 
N. D. Ala., 157 Fed. Rep. 893. 

106. Pleading—Petition.—Failure to style a 
petition for injunction a “petition in equity” is 
not a cause for dismissal, since under Civ. Code 
Prac., sec. 10, it may be transferred to the 
proper docket.—Owen County Burley Tobacco 
Soc. v. Brumback, Ky., 107 S W. Rep. 710. 

107. Principal and Agent—Compensation for 
Services.—Where plaintiff declared on a con- 
tract to pay him 10 per cent. of the cost of the 
building to be constructed for services ren- 
dered, he could not recover in the absence of 
proof of the actual cost of the building.—Fish 
v. Hahn, 108 N. Y. Supp. 782. 

108.——-Nature of Agent’s Obligation.—A 
breach of the loyalty due a principal from his 
agent held a fraud of such nature as to pre- 
clude the agent from claiming his commis- 
sions.—Williams v. Moore-Gaunt Co., Ga., 60 
S. E. Rep. $72. 


109. Power of Attorney.—A power of at- 
torney held insufficient to authorize the con- 
veyance of a*‘portion of the premises in con- 
sideration of disbursements by the grantee in 
defense of a suit to recover a portion of the 
land.—-Brown v. Orange County, Tex., 107 S. 
W. Rep. 607. wales 


110. Publie Lands—Railroad Land Grants.— 
No rights under Act March 3, 1875, c. 152, 18 
Stat. 482 (U. S. Comp. St. 1901, p. 1568), grant- 
ing rights of way to railroads, can be initiated 
before a profile map has been filed in the local 
land office and approved by the Secretary of 

















the Interior, unless actual construction is 
sooner begun, in view of section 4 of such act. 
—Minneapolis, St. P. & S. S. M. Ry. Co. Vv. 
Doughty, U. S. S. C., 28 Sup. Ct. Rep. 291. 

111. Railroads—Frightening Horses.—A rail- 
road company held liable for the negligence of 
its servants in frightening the team of p‘ain- 
tiff by the operation of an engine.—St. Louis 
Southwestern Ry. Co. of Texas v. Moore, Tex., 
107 S. W. Rep. 658. 

113. Injury to Pedestrian Under Bridge.— 
Whether a road under a railroad bridge had‘ 
been habitually used by the public with the ac- 
quiescence of the railroad company so as to im- 
pose the duty of exercising ordinary care to- 
wards travelers held for the jury.—Missouri, 
K. & T. Ry. Co. of Texas v. Hollan, Tex., 107 
S. W. Rep. 642. 

113. Laborers.—Labor in taking down and 
putting up a railway right of way fence to bet- 
ter enable laborers to clear the right of way 
of weeds, ete., and labor in mowing weeds, etc., 
off a tie plant yard, held labor performed with- 
in Sayles’ Ann. Civ. St. 1897, art. 3312.—Mis- 
souri, K. & T. Ry. Co. of Texas v. Bryan, Tex., 
107 S. W. Rep. 572. 

114. Receivers—Nature of Reciever’s Posses- 
sion.—A receiver is the arm of the court which 
appoints him, and whatever he does under or- 
ders of the court regarding the property in his 
hands is the act of the court.—State v. Rey- 
nolds, Mo., 107 S. W. Rep. 487. 

115. Removal of Causes—Federal Questions. 
—To authorize a state court to remove a cause 
to the federal court on the ground that a fed- 
eral question is involved, it must appear thal 
the construction of a federal statute is neces- 
sary to the determination of the case.—Mis- 
souri, K. & T. Ry. Co. v. Hollan, Tex., 107 S. 
W. Rep. 642. 

116. Sales—Performance.—A sale of persona] 
property is not complete where anything re- 
mains ‘to be done by the seller, such as the se- 
lection of an article sold from a larger quantity 
in bulk.—Pabst Brewing Co. v. Commonwealth, 
Ky., 107 S. W. Rep. 728. 

117. Premature Shipment of Goods.—A 
buyer held not liable on its contract of pur- 
chase unless it waived the premature shipment 
of the goods by the seller, and accepted them 
as having been shipped in accordance with the 
contract.—Jacksboro Stone Co. v. Fairbanks Co., 
Tex., 107 S. W. Rep. 567. 

118. Recoupment in Action for Price.— 
Where. in a suit for the price of good8, pur- 
chaser admits the receipt thereof and the cor- 
rectness of the price, the burden is on pur- 
chaser to establish his plea to recoupment.— 
Gem’ Knitting Mills v. Empire Printing & Box 
Co., Ga., 60 S. E. Rep. 365. 

119. Set-Off and Counterclaim—Amount of 
Recovery.—In an action by assignees of an ap- 
portionment warrant for the cost of laying @ 
sidewalk, defendant held not entitled to re- 
cover on her counterclaim for damages for 
change of the grade of the walk more than 
plaintiffs were entitled to under their warrant. 
—Nell v. Power, Ky., 107 S. W. Rep. 694. 

120. Street Railroads—Collision with Vehicle. 
—White a motorman need not stop or slow up 
his car on. seeing a vehicle on the track, how- 
ever distant, it is his duty to do so in time to 
prevent a collision.—Prendeville v. St. Louis 
Transit Co., Mo., 107 S. W. Rep. 453. 

121. Subrogation—Rights Acquired.—A_ pur- 
chaser at a judicial sale of land, procured by 
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him for repayment of money paid by him to dis- 
charge a lien reserved in a deed under which 
he claimed, executed by a wife, in which her 
husband did not unite, held to acquire only the 
rights of the grantee in such deed.—Price v. 
Big Sandy Co., Ky., 107 S. W. Rep. 725. 


122. Taxation—Lands of United States.— 
Lands of the United States are not taxed in vio- 
lation of Act March 3, 1875, ec. 139, sec. 4, 18 
Stat. 474, by imposition under Laws Colo. 1887, 
pp. 340, 341, secs. 1-5, of a tax on the right of 
possession for mining purposes of a mining 
claim.—Elder v. Wood, U. S. 8S. C., 28 Sup. 
Ct. Rep. 263. 


123. Transfer of Lien to Purchaser of Tax 
Title—In a suit by a tax sale purchaser to quiet 
title and to enforce a lien for taxes, parties not 
shown to be Owners of the lands could not ask 
a reversal of a judgment decreeing a foreclo- 





sure of the tax lien.—Holbrook vy. Kunz, Ind., 
83 N. E. Rep. 730. 

124. Yelegraphs and Telephones—Delay in 
Delivering Message.—In an action against a 
telegraph company for delay in delivering a 
message, held that, in anticipation of defend- 


ant’s introduction of evidence showing proper 
zeal in locating the sendee, plaintiff could prove 
that defendant, though informed of the sendee’s 
whereabouts, failed to use ordinary care in lo- 
cating her.—Western Union Telegraph Co. v. 
Bell, Tex., 107 S. W. Rep. 570. 


125. Tenancy in Common—Possession.—Pos- 
session by M. in the right of his wife, one of 
the co-tenants to certain land up to 1883, dur- 
ing which M. at various times took deeds from 
other co-tenants, held the possession of all.— 
Mott v. Carolina Land & Lumber Co., N. C.. 
60 S. E. Rep. 423. 


126. Trade-Marks and Trade Names—Decep- 
tion of Public.—The right to a name used by 
persons in their calling is similar to the right 
to the use of a trade-mark, which right equity 
will not protect where the name or phrase 
claimed as such is intended and calculated to 
deceive the public.—Fay v. Lambourne, 108 N. 
Y. Supp. 874. 

127.——Unfair Competition.—Successor to the 
business and good will of a safe company with 
the right to use the surname of the founder, can- 
not restrain the right of the founder's sons to 
continue in the business and use their own 
name in so doing.—Donpell v. Herring-Hall- 
Marvin Safe Co., U. S. S. CG. 28 Sup. Ct. Rep. 
288. 

128. Trade Unions—Payment of Strike Bene- 
fiis.—-Injunctions restraining the officers of a 
trade union from paying strike benefits held not 
sustainab!e to indirectly compel performance of 
a contract between the directors of the union 
and the employers, which had been repudiated. 
--A. R. Barnes & Co. v. Berry, U. 8S. Cc. C, S. 
D. Ohio, 157 Fed. Rep. 883. 

129. Trespass—To Try Title-—A power of at- 
torney reciting that G. was dead, and that B. 
was his heir, introduced as the basis of the in- 
troduction of a deed by the attorney in fact, 
held not to militate against a finding that the 
evidence did not show that B. ever had any 
title to the property.—Brown v. Orange County, 
Tex., 107 S. W. Rep. 607. 

130. Trial—Right to Grant Nonsuit.—Where 
the acts proved correspond with the case laid in 
the petition, it is error to grant a nonsuit if a 





verdict is authorized for any amount of plain- | 


tiff’'s demand.—Pendleton Bros. v. Atlantic 


Lumber Co., Ga., 60 S. E. Rep. 377. 

131. Trusts—Breach of Fiduciary Duty.— 
Where, through the influence of a confidential 
relation, a person acquires title to property or 
obtains an unconscious advantage of another, 
courts will impress such property with a trust 
which will be enforced, unaffected by the stat- 


ute of frauds.—Sloan v. Macartney, 108 N. Y. 
Supp. 840. 
132. Constructive Trusts.—In an action be- 





tween heirs to impress certain real estate con- 
veyed to defendant with a trust in favor of 
plaintiffs, evidence examined, and held insuffi- 
cient to show a parol agreement by defendant 
to hold the property and reconvey to grantor.— 
Sloan v. Macartney, 108 N. Y. Supp. 840. 

133. Husband and Wife.—An agreement be- 
tween a husband and wife, whereby the wife 
paid the note given by the husband for the 
price of land in consideration that the land 
should be hers, held not to create a resulting 
trust in the wife’s favor.—Allen v. Allen, Tex., 
107 S. W. Rep. 528. 

134. Wenue—Domicile of Defendant.—In an 
action against two partners, one residing in 
the county where the action was brought, and 
the other non-resident, the fact that the resi- 
dent partner had been discharged in bankrupt- 
cy held not to entitle the non-resident defend- 
ant to be sued in the county of his domicile.— 
Hoskins v. Velasco Nat. Bank, Tex., 107 S. W. 
Rep. 098. 

135. Wills—Charities.—A gift in trust to ex- 
ecutors of money to be used in establishing a 
room for the exhibition of books, pictures, man- 
uscripts and other relics held under the facts to 
fail and fall into the residue.—Gill v. Attorney 
General, Mass., 83 N. E. Rep. 676. 

136. Testamentary Powers.—Under a _ will 
giving testator’s daughter the right to dispose 
of real property by will to any of her children, 
she was without right to limit any of her chil- 
dren to a life estate, and, having done so, the 
children took the fee.—Preston v. Preston, Ky., 
107 S. W. Rep. 123. 

137. Use of Pencil in Writing Will.—The 
use of pencil in writing a will otherwise duly 
executed, or in altering the same, held as con- 
clusive as to the intent of the testator as the 
use of pen and ink.—LaRue v. Lee, W. Va., 60 
S. E. Rep. 388. 

138. Witnesses—Right to Impeach.—By mak- 
ing defendant their witness, complainants pre- 
clude themselves from impeaching her credibil- 
ity, but not from establishing facts contra- 
dicting her testimony.—Buchanan vy. Buchanan, 
N. J., 68 Atl. Rep. 780. 

139. Work and Labor—Evidence.—In an ac- 
tion for services rendered defendants in set- 
tling an indebtedness against a third person, 
evidence held to support a judgment for plain- 
tiffs—Rutledge & Kilpatrick Realty Co. v. 
Gartside, Mo., 106 S. W. Rep. 1126. 

140. Services of Wife.—Statement of right 
of wife to recover for personai services in car- 
ing for a person when sick, though her husband 
had agreed to care for such person.—Eisiminger 
v. Stanton, Mo., 107 S. W. Rep. 460. 

141. Value of Services Rendered.—Evidence 
of the cost of keeping a feeble minded person 
in an asylum is inadmissible in an action to 
recover for services in taking care of such 
person at his home.—Stout’s Adm’r v. Royston, 
Ky., 107 S. W. Rep. 784. 























